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August 13,1997 

Lawrence M. Noble, Esquire 
Office of General Counsel 
Federal Election Commission 
999 E St., N.W. 
6th Floor 
Wdhington, D.C. 20463 

RE: MUR4544 
ClintodGore ‘96 Primary Committee, Inc. and Joan Pollitt, as treasurer 

Dear Mr. Noble: 

This is the response of the ClintodGore ‘96 Primary Committee (the “Committee”) and Joan 
Pollitt, as Treasurer, to the complaint filed in the above-captioned MUR. As more fully explained 
below, the Committee respectfully requests that the Federal Election Commission (the 
“Commission” or “FEC”) find no reason to believe that any violation of the Federal Election 
Campaign Act of 1971 (the “Act”) (2 U.S.C. $431 et seq.) as amended, occurred and close this 
matter. 

Complainant filed with the Commission a two paragraph “complaint” containing no 
references to the Committee and no description of any facts constituting a violation of the Act. The 
sole reference in the complaint is an oblique reference that all statements made by AM McBride, 
President of Common Cause, at a news conference on October 9, 1996 are true.’ Complainant 
provides no other facts of her own knowledge or personal belief? 

While Common Cause has previously sought and been denied Department of 
Justice action on the matters discussed at this press conference, the Committee has 
not been notified of a similar Common Cause complaint at the Commission. 

A clear reading of this complaint plainly indicates that it is the actions of the 
Commission, rather than of the Committee, which are being complained of. 
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The comaint  should be dwnissed on the basis that the FEC failed to not& the . .  I. . .  . .  the c o m a  

The Commission failed to notify the Committee of the complaint within five days after 
receipt, thus, the complaint is defective under 2 U.S.C. Q 437(g)(a)(l). The United States Code 
specifically requires that the Commission notifl, in writing, and within five days, any person alleged 
in the complaint to have committed a violation. 2 U.S.C. $437(g)(a)( I ) .  The Commission’s stamp 
of receipt indicates that it was received on November I ,  1996, however, the Committee was not 
notified of the complaint until July 29, 1997--exceeding the statutory requirement by 266 days. 
Since the Commission failed to comply with the law, this complaint is defective and should be 
dismissed. 

The c o d i n t  IS ley-r of law m b m & M y  devoid of m y  . .  11. . . .  . .  port. c-diate d i s m a  

The Commission’s regulations require a complaint, in order to be valid, to provide a “clear 
and concise recitation of the facts which describe a violation of a statute or regulation over which the 
Commission has jurisdiction .....” 11  C.F.R. Q 11 1.4(d)(3). The complaint in this matter does not 
satisfy this requirement because it fails to provide any facts which might constitute a violation of 
FECA or any FEC regulations. 

The regulations provide that a complaint does not need to be based on personal knowledge 
but sh.ould be accompanied by identification of the source of information which gives rise to the 
complainant’s belief in such statements. 1 1 C.F.R. Q 1 1 1.4(d) (2). However, the source of 
information cannot be the sole basis of the complaint. The complainant must identify within the 
complaint the alleged violations of law. Where, as in the present case, there are no facts or 
allegations constituting a violation of law, the complaint is deficient and should be dismissed? 

The complaint is completely devoid of any facts? Complainant fails to state any claim which 
violates FECA or any FEC regulation. The complaint merely claims that the statements made by 
Ann McBride of Common Cause (in her October 9, 1996 press conference) should be investigated, 
without reciting any facts or describing any violation, as is required by the Commission’s regulations. 
Amid the unrelated information within the complaint regarding the efficacy of the Commission and 
need for truth, there are no factual allegations which even suggest a possible violation of law. 

The Committee cannot properly prepare a response to facts or allegations which have never 

A complaint must be based on factual allegations found within the four corners of 
the complaint itself. 

Not one mention of ClintonlGore ‘96 is made in the complaint. 

3 

4 

2 



been expressed. The absence of any specific allegation makes it impossible for the Committee to 
provide a meaningful response because in fact there is nothing to respond to. Therefore, the 
Committee is denied the opportunity to effectively demonstrate that no action should be taken, as 
provided in 2 U.S.C. 0 437g(a)( 1). 

Accordingly, the complaint fails to provide “a clear and concise recitation” of the facts which 
constitute a violation of FECA or FEC regulations.’ Merely stating that the Commission should 
investigate Ms. McBride’s allegations without identifying what, if any, violation hm occurred is 
insufficient grounds to constitute a valid complaint under 11 C.F.R. 9 I 1  1.4(d)(3), and this matter 
should be dismissed. 

To the exte-t the FEC mistakenh constrw th’ 111. IS co- .. 
the Co-tes its r e w e  to MUR 4407. 

While it is the Committee’s position that the complaint is invalid, to the extent that the FEC 
construes the complaint otherwise, we incorporate by reference our response to MUR 4407 filed with 
the Commission on August 19, 1996. The issues discussed by Ms. MicBride are addressed therein, 
and a copy is attached to this response (& attachment 1). In addition, a copy of the Department of 
Justice response to Ms. McBridc’s allegations is also incorporated and attached hereto (&g 
attachment 2). For the reasons stated in both of those documents, this complaint should be 
immediately dismissed. 

The Commission failed to notifL the Committee of the complaint within five days of receipt, 
thus the complaint should be dismissed. Moreover, the complaint is deficient for failing to state any 
activity which violates a provision of the Act or the regulations. Accordingly, the committee 
respectfully requests that the Commission find no reason to believe that any violation of the Act or of 
the Commission’s regulations occurred with respect to the actions taken by the Committee. 

Sincerely, 

I 

Eric F. Kleinfeld, $?!quire 

ClintodGore ‘96 General Committee, Inc. 

m 
&recht, Esquire 

General Counsel Chief Counsel 
Clinton/Gore ‘96 General Committee, Inc. 

Attachments 

In accordance with 1 1  C.F.R. 0 I 11.5 (b), the Commission should have 
immediately notified all parties involved that no action should be taken on the 
basis of the complaint for failure to comply with the requirements of 1 1 C.F.R. 0 
I I 1.4(d)(3). 
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CLINTON/GORE ‘96 
PRIMARY coMMITgEE,INc. j 

1 . ‘  
1 :  AND JOAN POLLIlT, 

As TREASURER 1 ‘  

MUR 4409 

1. INTRODUCTION 

..4 

This is the Response of the ClintodGore ‘96 primary Committee, Inc. (the “Committee”) 
and Joan Pollitt, as Treasurer, to the complaint filed by the Dole for President committee (the 
“Complainant’’ or “Dole Committee”) and designated by the Federal Election Commission (the 
“FEC” or “Commission’r) as Matter Under Review (“MUR”) 4407. As l l l y  demonstrated 
below, the Dole Committee’s politically motivated complaint is factually and legally ksufilcient 
to be considered, absolutely devoid of any evidence or support, and should be dismissed by the 
Commission forthwith. In adztion, the material submitted below will demonstrate conclusively 1 
that the Commission should find no reason io believe that the Committee has violated any 
provision of the Federai Election Campaign Act of 1971, as amended, 2 U.S.C. 431 a. a. (the .. 
“Act” or “FECA”). 

n. FACTUAL BACKGROUND 

On July 15, 1996, the Committee received a complaint filed by the Dole Committee. 
supported solely by excerpts from a book authored by Bob Woodward, alleging that 
the Committee had exceeded the expenditure i i t  set forth at 2 U.S.C. 8 441a(b). Specifically, 
the Dole Committee alleges that a series of television advertisements paid for by the Democratic 
National Committee (the “DNC”) were “personally directed and controlled” by President 
Clinton, and solely because of that one alleged “fact”, the value of the ads should be added to the 
Committee’s spending. Without identifying a single advertisement and without any other 
support, the Dole Committee arbitrarily values the DNC ads at $25 million. 



. LlI. DISCUSSION 

A. The Dole Complaint Is Legally Insufilcient As a Matter Of Law And Is 
Completely Devoid Of Any Factual Support, Compelling Its Immediate Dismissal. , 

.4 
1. 

The Commission’s regulations require a complaint, in order to be valid, to provide a 
“clear and concise recitation of the facts which describe a violation of a statute or regulation ovir. , 
which the Cornmission has jurisdiction . . . .” 1 1 C.F.R 0 1 1 1.4(d)(3). The Dole complaint does 
not satisfy this requirement because it fails to provide any facts which might constitute a 
violation of FECA or any FEC regulations. 
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The Dole Committee complaint is so devoid of facts it only alleges two - - (1) that 
President Clinton “personally directed and controlled &om the White House” several DNC 
television advertisement campaigns and (2) that the ads cost $25 million Complaint at 1-2. 
However, these are, in actuality, unsupported assertions made by complainant and not facts upon 
which a complaint can be based. Nor can this Committee possible prepare and submit an 
adequate response in light of the paucity of factual material in the complaint. To which ads is the 
Dole Committee referring? When did they air? How was the $25 million cost derived? The 
complaint neither identifies noidescribes any text ofthe advertisements at issue or when the 
advertisements were shown. In the absencebf these key facts, this Committee is clearly left to 
guess as to what the complainant is referring. 

. 

In addition, the Dole complaint provides absolutely no facts as to how the President 
Lnpermissibly “controlled” advertisements or on what date such events occurred, nor does it 
explain why “control,” even if it existed, would constitute a violation. The complaint merely 
states that President Clinton “persondly directed and controlled fiom the White House several ad 
campaigns tha~ were paid for by the DNC.” Complaint at 2. 

The two simple facts alleged by the Dole Committee do not describe a violation of the 
Act. Even if the Committee were to concede their truthfulness -- which it does not - the DNC 
could certainly spend $25 million on television advertisements, outside the limitations of 2 

‘As more hlly explained herein, presumably, the Dole Committee means “coordination” 
when it alleges control, since nothing in the Act or the Commission’s regulations pertains to 
“control”. Most importantly for this analysis is the fact that nothing in the Act, regulations or the 
Commission’s Advisory Opinions requires coordinated party expenditures or generic party 
expenditures, whether or not coordinated, to be subsumed into a presidential candidate’s 
spending limit or somehow converted into an obligation ofthat candidate’s principal c m p a i p  
committee. 
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U.S.C. Q 441a(d) as long as the appropriate legal standard as to content of the ads is met. No 
where does the complainant even allege that the ads contained any sort of electioneering 
message. Unquestionably, and as more fully explained below, the absence of an allegation of 
electioneering leaves the complaint totally devoid of any allegation of a violation of the Act.. 

.4 
Accordingly, contrary to the explicit requirements of 1 1 C.F.R. Q 11 1.4(d)(3), the Dole 

complaint fails to provide “a clear and concise recitation” of the facts which constitute a 
violation of FECA or FEC regulations. The Dole C0,mmittee is alleging an expenditure limit 
violation but without, at minimum, providing the basic facts of how and when a violation I 

occurred. Even if the complaint’s vague descriptioh of meetings were true - there would be no . 

Golation of the Act. Merely stating that a FECA violation occurred Without providing more 
specific facts regarding an actual occurrence of a violation is insufficient to constitute a valid 
FEC complaint under 1 1  C.F.R. Q 1 1  1.4(d)(3), and this matter should be dismissed. 

The Dole Committee’s allegations are based solely on excerpts fiom Bob Woodward’s 
book, . Complaint at 1,3. However, this reliance on the Woodward book as a basis 
for an FEC complaint is inadequate and misguided. A4r. Woodward has no personal knowledge 
of any meetings in which television advertisement scripts were ever discussed or reviewed by : . 
President Cliiton. He merely reconstructed‘what he thought to have occurred. In no way mn 
Woodward‘s reporting be considered a truthful and accurate representation of events and 
conversations? 

* 

Mr. Woodward even admits his own limitations on discovering the facts for his book. In 
a chapter titled “a Note to Readers,” Woodward writes: ‘?his book] is the best version of the 
story I could write based on the information available to me.” Bob Woodward, * l i  
(1996). By his own language the author admits that he is telling a “story” and that this is simply 
one version of the story. It may not be the only version, and it may not be the correct or accurate 
version, but is the Woodward version. Most compelling, however, is Woodward’s‘subtle 
admission that he did not have all information, but just certain “available” information. Id. 

Thus, the Dole complaint is wholly based on Mr. Woodward’s own version and 
interpretation of events and conversations in which he did not personally participate or Witness. 
At least one similar account has been held to be an insufficient basis for the Commission to make 

917 F. Supp. 851,864 @.D.C. 1996). TO a finding. v. C O P K  
allow this insufficient complaint to proceed would indeed be a violation of the “letter and spirit” 

. .  

2Attached to this response is a copy of a letter fiom General Counsel Lawrence Mi Noble 
to the- taking issue with cerkin inaccurate statements in Woodward’s book. 
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of 1 1 C.F.R. 4 1 1 1.4. The Commission should not allow a complaint based on such “third-hand” 
reporting as probative nor as sufficient enough evidence that this Committee has committed a 
FECA violation. For these reasons, the Commission must find the Dole complaint, in its present 
form, invalid under 11 C.F.R. 4 I 11.4. 

. 4  
B. Prior FEC Advisory Opinions Were Relied Upon By The DNC And Compel 

Dismissal Of The Complaint. 

Even if the Commission determines that the ’”adequate complaint filed by the Dole ‘ 
Committee is sufficient to M e r  consider this matter, the complaint must still be dismissed on 
the grounds that the DNC relied upon prior Commission Advisory Opinions (“AOs) that are 
identical in all material respects to the facts herein. Pursuant to 2 U.S.C. 9 437f (c) -- 

(I) Any advisory opinion rendered by the Commission under subsection (a) of this 
section may be relied upon by: . . . 

(B) Any person involved in any specific transaction or activity which 
indistinguishable in all its material aspects &om the transaction or activity with 
respect to which such advisory opinion is rendered. .. ‘ 

(2) Notwithstanding any other provision of law, any person who relies upon any 
provision or finding of an advisory opinion . . .and who acts in good faith in accordance 
with the provision and findings of that advisory opinion shall not, as a result of any such: 
act, be subject to any sanction provided by this Act. . . 

SQ&Q 11 C.F.R 5 112.5. In undertaking its ad campaign, the DNC unquestionably relied 
upon a prior FEC AO, 1985-14, in which the Commission advised, in key part, that proposed 
party committee expenditures for television advertisements, including those without an 
electioneering message or an exhortation to vote for that party, ‘’will not be subject to the Act’s 
limitations.” Fed. Election Campaign Finance Guide (CCH) 75819. The Commission concluded 
that such advertisements would not be subject specifically to the limits of 2 U.S.C. 9 441a(d), 
regardless of whether the ads were viewed by prospective voters of the party’s candidates. TO 
the contrary, according to the Commission, the limits of 2 U.S.C. 8 441a(d) would apply only 
where an advertisement (1) depicted a clearly identified candidate and (2) conveyed an 
electioneering message. 

The facts, in particular the advertisements, herein are materially indistinguishable from 
the ads considered by the Commission in A 0  1985-14. Whereas the texts included as part of the 
A 0  covered three issues, the economy, the farm crisis and the oil industry, similarly, the DNC 
ads of concern here cover a variety of issues, including the budget, Medicare, education, crime, 
and the environment. Even more importantly, some ofthe ads considered by the Commission in 
the A 0  contained the closing phrase “Vote Democratic”. & None of the DNC ads at issue 
contain such a phrase or any exhortation to vote, clearly making the DNC issue ads one step 
further removed from the electioneering message required by the FEC for application of 2 U.S.C. 
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Advisory Opinion 1995-25 was similarly relied upon by the DNC and lends additional 
protection to the Committee. Fed. Election Campaign Finance Guide (CCH) 76162. In that AO, 
the Commission considered the texts of three ads, one on the Balanced Budget Amendment i@ 
two on Medicare, one of which mentioned President Clinton’s namz six times without a single 
reference to an election. Id, The Commission explicitly recognized that party committees may 
make expenditures for what the Commission called :‘legislative advocacy media advertisements”, 
which would not be subject to the limits of 2 U.S.C. 8 441a(d), urnless the test contained in A 0  1 

1985-14 was satisfied. Fed. Election Campaign F i k c e  Guide (CCH) 7 6162. Such legislative ’ . 
advocacy media advertisements were distinguishable by the C o d s i , o n  in A 0  1995-25 for 
focusing on “ ~ t i o n a l  legislative activity” and promoting the party. The Commission stated 
that “[a]dvocacy of the party’s legislative agenda is one aspect of building or promoting support 
for the party that will carry it forward to its future election campaigns.”& 

A review of the texts of the DNC’s legislative advocacy ad at issue here reveals that these 
ads are materially indistinguishable fiom the ads considered by the Commission in A 0  1995-25. 
The clear unmistakable language of the texts relates in their entirety to national legislative 
activity. Similarly, the DNC ads simply cannot be materially distinguished from the 1985-14 ads 
in order to find an electioneering message. A comparison of the texts demonstrates there are no 
real differences. As a result of &e DNC’s reliance on this AO, the Committee must be protected 
from any sanction or adverse action under @e Act. Accordingly, the Commission is precluded ’. . 
from finding reason to believe that any violation of the Act has occurred, and, instead, consistent 
with 2 U.S.C. Q 437g, the Commission is compelled to dismiss the complaint. 

C. The DNC Legislative Advocacy Ads Lack Express Advocacy, Lack 
Electioneering and Fall Outside the Commission’s Jurisdiction, Including the Limitations 
of 2 U.S.C. Q 441a(b) and (a). 

As demonstrated below, none of the DNC advsrtisements contain express advocacy, or 
even, at a midmum, electioneering. In the absence of such a message, there is shply no legal 
basis for the costs of the ads to be applied to the limitations at 2 U.S.C. 4 441a(b) or (d). 

L Advo- or D&&tafa 

. .  a . ” I h e a d  vo cac&axbstandard- 

Ifthe Commission were to accept that the Dole Committee complaint contains a 
sufficient allegation that certain unidentified DNC television advertisements are subject to the 
Act’s limitations on coordinated party expenditures at 2 U.S.C. 8 441a(d), it must then determine 
the appropriate standard to use in analyzing the texts of the ads. The appropriate standard is that 
found in the Commission’s regulations at 11 C.F.R. 5 100.22(a), and, applying that standard to 
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the ads’in questions, it can clearly be determined that the costs thereof are not subject to the 
limits of 2 U.S.C. Q 441a(d), because none of the ads expressly advocated the election or defeat 
of any clearly identified candidate. 

The Commission regulations, at Q 100.22, define expressly advocating as .4 

any conmunication that - (a) Uses phrases such as “vote for the President,” re- 
elect your Congressman,” “support the Democratic nominee,” “ces your ballot 
for the Republican challenger for U.S. Senate in Georgiq” “Smith for Congress,” 
“Bill McKay in ‘94,” “vote Pro-Life’* or “vote Pro-choice’” accompanied by a 
listing of clearly identified candidates described as Pro-Life or Pro-choice, “vote 
against Old Hickory,” “defeat” accompanied by a picture! of one or more 
candidate(s), “reject the incumbent,” or communications of campaign slogan(s) or 
individual word(s), which in context can have no other reasonable meaning than 
to urge the election or defeat of one or more clearly identified candidate(s), such 
as posters, bumper stickers, advertisements, etc. which say “Nixon’s the One,” 
“Carter ‘76,” “Reagad3ush” or “Mondale!” 

1 

@) When read as a whole, and with limited reference to external events, such as 
the proximity to the election, could only be interpreted by a reasonable person as 
containing advocacy of the election or defeat of one or more clearly identified 
candiciate(s) because - (i) n e  elected portion ofthe communications is 
unmistakable, unambiguous, and suggestive of only one meaning; and (2) 
Reasonable minds could not differ as to whether it encourages actions to elect or 
defeat one or more clearly identified candidate(s) or encourages some other kind 
of action. 

1 1 C.F.R. 
ee v. Fed-, No. 95-489 (decided June 26,1996), party 

communications should be subject to the Acts limitations only when the communications contain 
express advocacy. In order to avoid unconstitutional vagueness and overbreadth, 2 U.S.C. 8 
Mla(d) must be construed to apply only to those coordinated party communications that contain 
express advocacy. * No. 95-489. 

100.22. In light of the recent ruling in ~ 

However, section 100.22, the Commission’s definition of “express advocacy” goes 
beyond the 
44 R. 52 (1 976), in subsection (a) and 
865 (9th Cir. 1987), 
accepted the application of the &g&& definition of express advocacy. In fact, in M&&gh$ 
$Q Life v. Fe- 914 F. Supp. 8’13 @. Me. 1996)’ the district court 
invalidated 1 1 C.F.R. Q 100.22@) as beyond the power of the FEC and ruled that only the 
specific words such as those listed in subsection (a) constitute express advocacy. 

decision and is, in fact, a codification of both & & e l e s  424 U.S. 1. 
807 F.2d 857, v. Furgat& . .  

* 484 U.S. 850 (1987) in subsection (b). Few courts have 

. .  
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At least two additional courts have limited the express advocacy standard to that . .  . .  confained in 1 1 C.F.R. 0 1 10.22(a). In 
&.&a& (“U’), the court held that 

the only expenditures subject to the statutory prohibition are those that “expressly .‘4 
advocate” the election or defeat of a clearly identified candidate . . . by the use of such 
words as ”vote for,” “elect,” “support,” “cast your ballot for,” “Smith for Congress,” 
“vote against,“ “defeat,” and “reject,” . . . , 

1 

894 F. Supp. 946,951 (W.D.Va. 1993) 1996 WL 431996 (4th Cir.). Sziah, FederaI ’ 

v. Survival E,&&mbd 65 F.3d 285 (’Ld Cir. 1995). 

Accordingly, the correct standard is that found in 11 C.F.R 5 100.22(a), the “specific 
words” test. 

b, DNC adv- - 
When analyzing ihe’specific words in the text of a communication to determine whether 

express advocacy is present, the Commission may only look for and at the specific words 
themselves, ie, the “four comers” of the communication. The Supreme Court’s decision in 

Additionally, “courts generally have been disinclined to entertain arguments made by the 
Commission that focus on anything other than the actual language used in the advertisement.” 

does not permit a judicial inquiry b$yond the words used in a television advertisement.: 

:. 
894 F. Supp. at 958.’ 

Examination of the “four comers” and the specific words of the DNC television 
advertisements can lead only to the conclusion that the advertisements are not express advocacy 
under 11 C.F.R. 5100.22. None of the advertisements expressly advocate the election or defeat 
of any candidate under the specific words test adopted by the COW in CAN, 
or -. 

The advertisements do not contain pointed exhortations to vote for or against particular 

’ “~]essages conveyed by imagery are susceptible to even greater misinterpretation than 
those that are conveyed by the written or spoken word. Consequently, if courts were to begin 
considering the images created by a communication to determine if a call to electoral action was 
present, the likelihood that protected speech would be chilled would be far greater. . . . To 
expand the express advocacy standard enunciated in B&.lgy [to include an analysis of the 
imagery of an advertisement] would be to render the standard meaningless. Such an expansion 
of the judicial inquiry would open the very Pandora’s Box which the Supreme Court consciously 
sought to keep closed.” UN, 894 F. Supp. at 958. 
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persons. The advertisements are devoid of any language that directly exhort the public to vote. 
Even the few references to the Republican congressional leadership or other unambiguous 
references to the identity of particular candidates do not contain the required specific words.' 
The language of the DNC television advertisements educated viewers on legislative issues. The 
advertisements infomed the public on the likely results of the legislative agenda of the 
Republican Congress and contrasted it with President's policies. 

.'t 

Nowhere in the advertisements were viewers asked to vote for or against any candidate. 
None of the advertisements requested any immediate action of the viewers.' No election was ' 

ever mentioned during the advertisements. Instead, viewers were presented with the President's 
positions and accomplishments on legislative isszes such as Medicare, Medicaid, education, 
environment, welfare reform, Social Security, and a balanced budget. Viewers were told that the 
Administration's accomplishments and the President's plans sharply contrasted with some of the 
positions held and actions taken by the Republican Congress. The DNC advertisements 
represent the very type of issue advocacy the Buckler Court sought to exempt fiom 
governmental regulation6 

Accordingly, in the absence of express advocacy, there is no legal basis to apply the costs 
clfthe ads to 2 U.S.C. 5 &la@) or (d). 

.. - *  1 2. the DNC 
s advoeacv, 

Even accepting the broader interpretation of express advocacy as contained in 11 C.F.R. 
4 100.22@), k, the "reasonable minds could differ" test, all of the DNC ads fall short of express 
advocacy. Reasonable minds could certainly not dispute what the DNC's advertisements urged 
the viewers to do - e. The advertisements make no appeals for the viewer to vote, call 
anyone, or do anything. The advertisements merely provide facts about legislative issues that by 
their nature invoke the names of certain politicians. They do noe provide explicit directives to 

.'. 

'a m, 894 F. Supp. at 959 (advertisements are not express advocacy even though 
candidates were clearly identified). 

5Sge NOW, 713 F. Supp. at 435 (finding that mailings were not express advocacy because 
NOW did not go beyond issue discussion to express advocacy; it merely attempted to make its 
views known). 

'See alsn W. 894 F. Supp. at 953 (holding that CAN television advertisements that 
ran days before the 1992 presidential election and presented the Democratic presidential and vice 
presidential candidates' views on homosexual rights were not express advocacy) 

8 



vote against these politicians.’ 

For example, the one ad cited in the Woodward excerpts, “Slash” mentions no crtndidates 
by name and contains no exhortation. The plain language of “Slash” addresses the budget and 
specifically, reductions in the budget. The Resident’s plan is mentioned, because the ad is %ut 
the plan. Even the Woodward book itself, although relying on an apparently fictional anecdote, 
describes clearly the relationships between “Slash” and the then-ongoing budget negotiations. 

meaning, then that meaning is related to legislation’&ther than to an election. 
p. 354. If this ad is to be considered unmistakable and suggestive of only one 

Complainant’s unsupported claim that the advertising campaign was controlled by the 

I 

President is meaningless and does not change the conclusions to be drawn under 11 C.F.R. 0 
100.22. Nothing in the Act, Commission regulations or court cases makes “control” a relevant 
factor. Presumably, complainant means “coordination” when it states “control”. Yet, such a 
statement simply highlights complainant‘s misunderstanding or misstatement of the correct 
standard. Coordination is irrelevant to the application of section 2 U.S.C. 4 441a(d) - cofitznt is 
controlling. The candidate is presumed to be coordinating with his or her party’s expenditures, 
whether or not that meets the standards set forth herein. 

.. . . 
Moreover, complainant suggests that coordination is the standard for whether an 

expenditure should be applied to the Cormnittee’s own base primary expenditure limit of 
$30,910,000. This suggestion & not woahy of Commission consideration for it would rendei the : 
very essence of 2 U.S.C. 8 441a(d) meaningfess. Never has the Commission declared, nor does 
it have the jurisdiction to do so, that party advertisements could not be coordinated with a 
Federal candidate without the costs of those ads being attributed to the p w  spending h i p .  

Therefore, without a frilnk admonition to take electoral action, the plain language of the 
DNC advertisements does not constitute express advocacy, and there is no legal basis to apply 
the costs ofthe ads to the limitations of 2 U.S.C. 0 441a(b) or (d). 

z e Ads &Not l3Smxma 
~ ~~~ ~~ 

’Even when considering the timing of the 1996 presidential election, the advertisements 
at issue are not express advocacy. All of the DNC legislative advocacy ads ran while related 
legislation, e.g., the budget plan, was being actively being considered. Moreover, the timing of 
the advertisements, from August I995 - more than a year before the general election -- to July 
1996, is clearly consistent with a legislative advocacy campaign, rather 
campaign. & 894 F. Supp. at 958 (holding advertisements not to be express advocacy 
even though advertisements were just prior to the general election). 

an election 

‘Such a limitation would undoubtedly raise grave constitutional issues. & Noble 
Letter, attached hereto. 
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Even if the Commission r e h e s  to accept the recent court decisions setting forth the 
Ihckky express advocacy standard as the appropriate standard, the DNC television 
advertisements at issue do not meet the broader, more suspect standard of electioneering. As4 
discussed above, the Commission’s requirement for an electionsering standard was set forth in 
A 0  1985-14. Fed. Election Campaign Finance Guide (CCH) a5819. In A0 1985-14, the 
Commission defines an electioneering message as including statements ”designed to urge the 
public to elect a certain candidate or party.” Id (cidng M h t e s  v. U w t o  W& 
352 U.S. 567,587 (1957)). Even the Commission has determined that the mere mention of an 
individual candidate by name is by itself insufficient to constitute electioneering. A0 1985-14, 
Fed. Election Campaign Finance Guide (CCH) 15819. a GOPAC. 917 F. Supp. at 862- 
863 (finding that GOPAC letter that mentioned Speaker Wright by name and attacked generally 
the Democratic Congress was not electioneering). A 0  1985-14 also provides “Vote Democratic” 
as an example of an electioneering messages. Fed. Election Campaign Finance Guide (CCH) 
85819. 

’ 

The DNC advertisements do not mention or refer to any election. There is no request for 
viewers to vote for or support any candidate or political party. Similarly, there is no reference to 
voting against or defeating any candidate or political party. The phrase “Vote Democratic” does 
not appear in any ad. . .  

Moreover, like the ads in both A 0  1985-14 and 1995-25. these advertisements merely 
provide information on current congressional legislative proposals. As with those AOs, Federal 
candidates are mentioned only as officeholders and to the extent of their officeholder duties, such 
as involvement in legislative activities. The references to the President involve solely his role as 
an officeholder and with regard to his specific legislative proposals and initiatives. Similarly, the 
references to Majority Leader Dole and Speaker Gingrich relate solely to their roles as 
officeholden and the leaders of their respective legislative bodies. Thus, the DNC 
advertisements meet none of the criteria for electioneering. The messages of those legislative 
advocacy ads fall clearly short of the standard elucidated by the Commission in its AOs and for 
that reason cannot be subject to the limitations of 2 U.S.C. (i a l a @ )  or (d). 

C Adve-e Ad . .  &-% .! v a c v  ,I& 

the C- . . .  - .  1 
e 

Funds spent to propagate one’s views on issues without expressly calling for the election 
or defeat of a clearly identified candidate are not covered by FECA. Eu&l~& 424 U.S. at 43. 
The communications at issue do not contain express advocacy nor do they contain an 
electioneering message as defined by either the courts or by the Commission. Therefore, these 
communications are not subject to FEC limitations and prohibitions. All of the advertisements at 
issue fall in the category of “legislative advocacy”- a category of party communications clearly 
outside the jurisdiction and control of the Commission. 424 U.S. at 3943 (holding 

10 



that restrictions on discussion of public issues limit political expression at the core of our 
electoral process and of First Amendment fieedoms). 

The texts of the DNC advertisements clearly demonstrate that each of the ads deal with 
legislative proposals offered or supported by President Clinton which contrast with the .4 
legislative proposals of the Republican Congress. The message of these advertisements is one of 
educating the public on the President’s position on legislative proposals, initiatives and issues. 

As strictly “legislative advertisements” or “generic party advertising,” these ads cannot 1 

not be counted as 2 U.S.C. J 441a(d) expenditures as the Dole complaint alleges. These 
advertisements do not count toward the Act’s expenditure limitations for a national party and 
should be outside the limitations of FECA under First Amendment analysis. &g Q&l, 894 F. 
Supp. at 955 (“mhe ability to present controversial viewpoints on election issues has long been 
recognized as a fimdamental First Amendment right.”); 424 U.S. at 14 (“Discussion of 
public issues and debate on the qualifications of candidates are integral to the operation of the 
system of government established by OUT Constitution.”). 

To apply the 2 U.S.C. 8 441a(d) expenditure limitation liere would be to restrah the very 
activity, legislative advokacy, that and its progeny sought to protect. In fact, the 
application of 2 U.S.C. 5 441a(d) to these ads would extend the Commission into activity 
completely outside of its jurisdiction, as determined by the plain language of the Act, as well as 
by the intent of the Act’s authors? Accordiqgly, the Commission should not apply 2 U.S.C. 8 
44 1 0 )  or (d) to these legislative advocacy Rds. 

. 

. 

IV. CONCLUSION 

The Dole Committee’s purely political complaint in this matter should be immediately 
dismissed by the Commission for several compelling reasons. First, the complaint’s factual and 
legal basis i s  SO inadequate, insufficient and devoid of infomtkm that no violation of the Act is 
described. Second, the DNC’s ad campaign falls squarely vvithin and is materially 
indistinguishable h m  the facts of two prior Commission Advisory Opinions. Finally, the DNC 
ads are plainly lacking in express advocacy or electioneering and are instead, legislative in 
nature, falling entirely outside the limitations raised by Compla’hant. 

Qecause of the serious First Amendment issues raised in any attempt to regulate 
legislative advocacy communications, the Committee will vigorously challenge any intrusion 
into activity protected by the First Amendment. 
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For the reasons stated above, the Committee respeccllly requests that the Cornmission 
find no reason to believe that any violation of the Act has occurred, dismiss the complaint and 
dose this matter. 

Respe:ctfulIy submittmi, .4 

Lyn Utrecht Eric Kleinfel 
Chief Counsel General Counsel 1 

c 

+- 

. .  
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"E: Not What I Said 

BODY. 

statement which I did not make and which does not appcrir in the book. 
S p S d y ,  I would never say that "no presidential candidate &ould be deeply 
involved in his party's advertising." The law presumes thnt a candidate may be , 

involvement on spending and contribution limits may raise diflicult legal and 

In excerpting Bob Woodward's book 'The Choice," The Post attributes to me a 

involved in his party's advertising. though the ramifications ofthat 

factual questions. 
z 

~n acidition, the excerpt quotes me as sayihg that "we hive fixgotten &e 
lessons of Watergate," but omits the book% disclaimer that I was not 

The Washington Post, June 27,1996 

referriog to any specific factual situation in this presidential election. My 
real concern is that some courts are giving short shrift to the long-rwognized 
compelling government interests that gave rise to the campaip finance laws. 

The continuing debate about the campaign finance laws dea.ls with issues 
central to our democracy. If the debate is be meaningful md t:onstrudve, it is  
i m p o m t  that we are accurate and avoid ovmimplification in the'quest for 
easily understandable analysis. 

LAWRENCEM. NOBLE 

General Counsel 

Federal Election Commission 

Washington 
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A p r i l  1 6 ,  1997 

, 

The Eonorable Orrin 0. Eacch 
Chairmar,, CcmmittEe on the Judiciary 
United Stares Secace 
Washingan, DC 20510 ~ 

Deaz Mr .  Chai-nan: 

t9 
iu 

Cr, March 13, 1997, you ar-d nine otber najozicy party ~ ~ ~ 1 b e r 3  
0 5  the  Committee 01: the Judicia=f af the UuFtec S i a t % S  Senate 
wrote to m e  requestisg the agpoin:rnent of an izc!epeadent counsel 
ca icvestlgzte gossible it'ucdraisieg viaiatiocs ;E connectiori with 
che 1996 prcsider.cial campaig=i. YOU maCe thac requesr ~ W S U ~ C  
CO ,a provision of tke Zndepencieerrc Ctwrztirel Act ,  ZE U . S . C .  
43 5 9 2 ( g )  (I), whicS provides ,:ha: "a majaricy 0 2  majo r i t y  p r t y  
memSe=s [ o f  ehe Ccmmiteee oc the Judiciary1 . . . m y  request 
W L t i a g  that  che Attorney Genezal appl!? f o r  the a?painrmeot cf an 
indepecdenk counsel. 
days. s e t t k g  forth a e  teascns for my decision or. each of the 
maccers with resgect :o which p u r  request: is mde. 28 R . S . C .  
§ 592(c)  ( 2 ) .  

f am w r i t k g  to infom ycc that I have nc t  ini:iated a 
"preliminary invescigaeicn- (as tkat cezm is defined in the 
Icdegendez: Corz-sel A C ~ )  aZ a.y cE the matters me-?tioned in y o u  
l ec te= .  Rather, as you know, matters relating to CanpaiEin 
fi3a-uCLng ir. zhe 1996 Federa?. elec'tions 4ave been under active 
iraveecigatior. since November by a task forca cf career Yustice 
OeFarCinent prosecutors acci Feceral aureau at lavcs~i~atian (PS I )  
aP@nc:s. 
a d  diligently, and ic will contizue co do so. 1 can assure YOU 

tha: - 1  have Given ycur views ar.6 your argumnrs carefui thought, 
but at this t ime, I am unahle TC) agree, based un the facts 
rke Law, that an independent cowsel should he appointed 
handle this investigarion. 

The Act requires me co respcnd wiehh 30 . 

This tosk force is pursuing the invescigzcion vigaroustf 



The Eonorable Urrin G .  Katch 
Paae 2 

ra 
s 

I 

P 
r,Y 
Itb 

1. Th9 rndeaeni3cc.t Counsel .SC& 

hriec'ly t he  relevme provisions cfj .the I:n:ndepen2ent Counse l  Act. 
The ACc can be htuked in twc circbmtances that are relevant 
here : 1 

e First, if chaze are sufficient allegztions Cas f i r i ther  

La order to explain my reasons, r ubuld l i k e  =o outline 

described hc?.cu) a i  criminal activity by a covered person, 
de€ined as the President and vice Presidenc, cabinet 
officers, ceiXain 6th: enmerated high Federal o f € i c i a l s ,  
OP C e a i n  s p e c i f i e d  officers of the Presi2snt's dection 
campaign (nar. party officials), see 28 U:S.C. 5 S s l l b ) ,  I 

seek ap?oJoint.meat of an independent counse l .  

Second, if there are aufficicuc allegaticns af cr imina l  
aczivity by n person other than a cave,zed, gersoa. and I 
determine t h z t  "an investigatioa or prosecution of [that] 
picsen by the Departmen: of justice mzy result i=.a 
gersaral, financial 01 poli t ical  cou2iict oE inrerest. see 
2 E  U . S . C .  0 59l(c) (l), I mav seek appcintrnent of i:O 
independent .:aunseL. 

i n  eitker case, I must folLcw a two-step sxocess tu d e c d n e  
whethe: che allegztians aze ocff ic ient .  F i r s t .  I must d e C e d B e  
whether the allegstions axe suff ic ient iy  specific and !:redible e= 
caosticcce gr0w.d~ to investigate whethez an iziiividual W Y  have 
violated Federal c:iminal law. 28 U . S . C .  5 593. td) -  Zf 90, the . 
DaFarement commences a mpzeli,daary investigation" 2or' up. to 90 
days (vkicn can he extentie2 an additional 60 &ys upon; a s h c a n s  
of soai  cause) - 28 U.S.C. s 5 9 2 ( a j .  rf, ac  the corslTsion of 
t3i.5 "prel imiaaq investigation, - f deternine t b z t  fUrCf.,eZ 
kves t iga t iaa  of eke matters Ls warranted, r mcst seek an 
iidepersienr caunseL. 

d e c i s i o n  in this case: 

* 

. 

- 

Certain Lmpoftk?t features of the k c  are crirical to mY 

First, the 1 % ~ :  set5 forth the anXy circums=snces . in which I 
aray seek an ieeFen&nc couasd. pursuarrt XJ its ~zavislons. 
1 may not i i v o k e  irs procedures unless tha statutoW . .  
requirements are met. 

Second, the .9cc does cac permit car re@ire  me tO ccmence a 
Freiimiusry investigarton unless there is srFecific a d .  . 
credible ev:idence t h t  if L i m e  may have Seer. C O ~ t X ~ .  
your letter, you sug9est that it is not  ehe raspansibiLitY 
GZ the Depaxrnecr. of j u s t i c e  CCJ determine wkether 
F&-Ci.CUhX 'set of fac:s sugriests a Batencia1 se*-=l crime* 

a 
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Page 3 

but thac sxch legal determinations should be left to an 
isdependen: cwnsel. I do not aFee. uitc?c- the 1r:dependect 
Counsel &c, it Fs the Oepartrrrent's obligation ca cfete-ne 
in the first instance whecher pakticular con3uct potantially, 
falls within the scope cf a part icular  criminal s t a t u t e  such 
that criminal investigation is warranted. 
conclusion that the alleged conduct i s  MC criminal., then 
there is no hasir f a r  appointment of an indepeneent: counsel, 
because there would be no specific and credible aLegarian 
of a violatioa of criminal l a w :  .a 28 U.S.C. § S!12(a) :1). 

mandatory and discretiouary provisions of the Act .  O n c e  r 
have received specific a.n& credible allegations of criminal 
carduct 'by a covered person, I cclwe3ce a 2reLiminaz-y 
isvestfgatiun and, if further investigation is waz-canced a t  
the end of cke preliminary investigation, seek appointment 
oE M indeperdenc counsel. If, OR the orher hand, I receive 
sgecific a d  credible evidence that a persoc noc cnered by 
the rnaachtor)' provisions of the Act  has ccmmitted a c r i m e ,  

L d e t e m n e  chat a conflict: of i n t e re s t  exists with 
respect to the F n v e s t i p x i c n  of that person, I -- but 
need nac -- c:ommence a preli&r=/ invescigaticxl pursuant CC 
the provisions of the A c t .  Thie provisior. Qives me the 
f l e x i b i l i t y  tc decide whether, overdl ,  the national 
islterest wouX be hest  served by agpcintantl Of 
indegendent counsel G such a case, or whecker it w o c i d  be 
better for the Department of Justice to cor-time a ViCiOrOCS 
lnvestigacioii of the,matt.s,-. 

Fmrtk: ,  ,even t h i s  discretionary provisi.cn is cat evailabb 
~ ? ? l e s G  L f i n d  a ccnflict ct interest of thz sort 
coztemglated by the A c c .  The Congress has ,=& ir. V r Y  
c lear  that tlxis provision should 5e invoked o&' 5.n CP.rcain 
narrow circunscances. Under the Act,  I musc conc!.de that: 
chere is a pitent ia l  far an actuaJ conflict 02 int:e-ceatl 
rather chae merely M maearace af a confLicC of Fntt?=St- 
The Congress wressly adopted th i s  higher ataucis,:d e* 
ensu=e &a: the provisian would mt be invoiced 
unr-ecessarily. 
December 13, 1932) (statement. of Rep. Hall) . M O r e o V e X t . .  r 
rcc~6c 'find 'Chat there is the p a c a d i a i  far Suck an actual 
conflict vich rsspect t o  the investigation of a ?'-idax 
pe=sor..' noc merely with respect eo tke overail1 matter. 
rndeed, w-or. the A c t  was reaurharized k. 1994, 
ccnsidered L proposal for a mQre flexihle szadard zar 
ir?vokbS thE? discretionary clause, which wculd have 
germitted i c s  use to r e f e r  any .matter* to 
Counsel w h e n  the purposes of the Acc would be serTrel- 

ii it it; o u r  

a Third. there is an importdnt difference between the 

. 

. 

0 
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. .  
The Honorable Orcin C-. Hatch 
Pase 4 

CangreSS re jecced this suggescion, explainin? chat. such a 
standk-d wou1.d "substantially l o w e r  t h e  zhreshcld fo r  uae of 
the general discrecianary proyision. 'I 8 .  R- Conf - R C ~  . NO. 
531, 103rd ccmg., 2nd Sess. '9 (1994). .. 

Ccvered Pertscns - -  ~ h c  Mandatbrv er ovisions af the & 
1 

2. , .  

L e t  me now cttrn to the specific allegations ir. y o u  lecter.  
YOK assert t h a t  ttiere are "new, questions oE possible wmngaoing 
by eenFor White Xc~use officials themselves,t* a d  you ident i fy  a 
~~~e~ 05 particular types oE conduct in suppctt of th:.s claim. 
WALe all of the !;pecific issues you n ien t i on  -are under review or 
active icvestigat:-on by the task force, ac this time wt: have ua 
SFecific, credibl i?  evidence that any covered white House official 
may kave committee? a Federal crime in  respect cF zrny ac these 
L S S U C s  . XevertbeLess, I will discuss separately each iiZea Chat 
p c  raise. 

c k i t  "federal o f f : i c F d s  my h v e  illesaally solicicec aid /or  
Zeceivec coccribucians on federal property - '* 
describe cculd be a violation of 18 V.S.C.  I 6 0 7 .  W e  are aware 
02 a number of allegations of- t M s  Sort; all u s  being evaluated. 

wkere apgmpzia te .  investigations have beec commenced. The * 

De?c=mene:  :akes d l e g a c i o n i  of polfcical fundraising by Zekleral 
ergLoyees an Fede.:aZ property scrious.Ly. and i r -  approo:riace Cases 
wcuX.3 not hesitat.= to prosecute such matters. Xndeed, Che -Public 
f n t e e i l - y  Section, which is overseeing the wark of che campaign 
fifiancizis task force, recently obtained a nutuker of W i k Y  Pleas 
fram individuals lrho were solicitin9 aad acceptirg Fo1ic:LcaL 
Coxtrikwtiozs within the Department of Agriculture. 

The acalysis of a potential section 607 vio la t ion  is a fact- 
S p E i f i c  i s q L i r y ,  A number of different facrors must 3e 
Coosidered wnez reviewing a l lqa t ions  thac this law r;.zY have been 
viclated: 

e. Frz?drais:ina an Federa I Froaertv. Firsz, y?u :;UsgeSt 

Tke can&rc+ you 
. 
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a Second, there w e  privace areas of cbe White €!ocse chat ,  as 
a qenerd. mh, f a l l  outside the scope of the sta tu te ,  
beccusc of the statutory requirement that the particular 
solicitation ctccur ja an area, socaqied i n  the c!isc+-ge o f  
OfficFaL duties." 3 Op. Off. 'Legal Counsel 31 (19791 .  The , 
provides a residence ta the  President, similar t o  the 
housing that it migkt provide to FToreign a e r ~ i c e  officere. 
t h i s  residence is st i l l  che gersonal home of an individual 
w i t t r i n  which reo t r ic t iaas  t ha t  might validly apply C o  t he  
Federal warkplace should not be imposed. 
conclude that section 607 may have been violatec!, we must 
have evidence tbac fundraising took place ' in  locaeix= 
covered by the p-qvisfons of the s t a t u t e .  

d i s t i n c t i o n  recognizes that while the  Federal Gcverzmentl , _  

Before w e  can 

Ths. whi le  ycu express cauce=ns &out the pass ib i l i t y  oZ 

w e  do not at chis time aave any soecific Snd crsciible 

"specific BolicitacLons _:_ made by federal officials a': C h  
numeraus White Eoousa overnights. ccffees ,  and sctez similar 
events. 
evidecce of acy such so l i c i t a t ion  by any covered nerson C h a t  may 
C O K S t L t U t e  a violacion of secc,ioa 607. 

infomarior. concercinc f w c k a i s i n g  OR Fedetal prcoerty i s  l imited 
t o  Whether che conducz consti tute2 a violation o d y  oE s.?ctio= 
6 0 7 .  Eoue-Jar, at t h i s  p o i n t  i n  time, ue have no sgec i f i z  and 
creclible evLdezce to suggest that any crime was cmuniitej. by 
cavered peraor? i n  connection with chese allegations. 

Govcrnr~cnt property and emplayees may have beer used illically to . 
fu r the r  campai&n hterosts - -  carduct which mic;ht, in sene 
Ci=mms=ances, canstituce a zhefr or conversion of Gove==mnt 
progerty i n  vioLation of 18 U.S.C. s 641 .  Again, w e  are actively 
inves t iga t ing  al legat icns  that. such miscandccc may hawe ScQmed. 
H a w e v e r ,  w e  art Uc?ware at t h i s  t i m e  of any evidence m Y  
Covezed FCrSOn participated in ,any  such ac t iv i ty , -o the= :hen use 
of C+ver.ullenc progerty t k t  is He-aritted udcr Federal l a w ,  such 
as :he reports t h a t  the V i c e  President used a G;J=rU.ment 
tele@ume, q i n g  the calls to a aoagave,?rment credit car*- 
Federal regulacians p&u.ft sach incidental. use of G o v ~ ~ m ? ~ ~  
properzy E 3 z  otheruise lawful pe-sonal pupases  . 
distar,ce telephone ca l l s ) .  Thus, for example, allegacfow rbac a 
Government telephane or telefacsirnFle rbachine may have be* used. 
On a Cew occasians by a cnvtred person f o r  par3o-l P q o 5 e s  does 
noc amount to ad allegacion of a Federal crime. 
chat t h e r e  are allegations wa=rant2ng investizacion 
i nd iv i lua l s  not covered by the I*epen&nt Counsel. Acr diverred 

Ve do cot suggest, of course, that aur cqnsideraciion of 

. 

b. niouce at Gave-qment R esources. Yau nexc azserc t h a t  .. 

%e I 

5 C.F.R- 5 2635.704; 4 1  C.F.R. § 201-21.601 (gersoudl law 

1'0 rhe ensnt 
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Govesnment resouzcee. it is my conclusion, as X explain 5clow, 
that t h e r e  is at present no conflict of interest for the  
Department of Justice to investigate and, i f  appropriate, 
prasecute those involved in any eu&/acrivity. 2. 

t 
c. !E. Foreicrn E€€ You next cite , .  

repor ts  suggestbq the possibility that foreigr, concribu:ions my 
have been mtdc in h?_oes of influencing Americar, Folic:/ decisions. 
T ! m e  allegations arc under active invest igat ion by t h e  task 
farce. The facts kmm at  this time, however. do not  indicate  
the cr iminal  involvement b€ any covered person i n  such csnduc:. 

It is neither unique nor unprecedented 'for the Departmen= to 
receive inEomat ion  that foreign interrffo d g h c  be seekiss  to 
infuse money iato - e r i c a  p o l i t i c a l  campaigns. 
precisely the scenari-a t h e  underlay ehe criminal invest icat iord,  
prosecutions and ccagzessional hearings dur ins  chc late 2970s 
iZvQlvin5 a l l e s a t i o n s  that a Korean businessma? was makicg 
illego: cam3ai.F caatributians,  among other  ckinzr;. fo MemberS Of 
Cocgress t o  curry cxgressional  , support f u r  the Government af 
Scuth Korea. Ln a nore recent .--le, ,in 1996 an Fn&.viciual was 
prosecuted and canvicted for EttnneLlirrg I n d i m  Gor:ernneF.E funds 
iico Federal eLecti..ms tkQU&-tbe Cover of a political Sceiac 
committee. - .. 

'=bat was 

- 
Ahenc apccit ' i :  c i d  credible evidence o f  CompilcitY bY a 

covered gersoc. it has never he&? suggested that the mer* 
a l lega t icc  tkat a fztreign gove-menc may have been tF!inZ tQ 
provide funds t o  Feie.e=al camppafgns should warrant appol?.tsenk 0 2  
an independent counsel. Nor CM it be the  case that an 
izdependenc c o v s e l  is required tc investigate because CamFaiF 
contr ibutors  or those who &mate& t o  p o l i t i c a l  parties believed 
their  Larsesse wouli influence _ D a L i c y  or achieve access- The 
PepxCne=t of J u s t i z e  routinely ha&lee ouch allegations, an6 
because of i c s  exlcrLer-ce i n  reviewinq acd invest igat ing these 

.) 

. ... 
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Election Commission (FECI, the body charged by Coqrass w i c k  
Firah-y responsibility f o r  interprecing and enforcing tlae Z E ~ ,  
has h i s t o r i c a l l y  esaumed coordination betiieen a candidat-.e ar-d h i s  

I .  
-L or her p o l i t i c a l  party. i 

Of? course, caotdinaced expenditures may be unlawfu:! uder 
the  FECA i f  they are  nade with funds from prohibited eources, i f  
they were misreported, or i f  they exceeded applicable e:qeaaiture 
limit$. However, w e  gresencly lack specific ana credibLe 
ev i lezce  sugrjesting tha t  any covered person participated i a  any 
s u c h  viclations. i f  they occurred. 

p o l i t i c a l  pa r t i e s  (an area that has received much attencion O f  
late) , t he  proper character izat iaa  of a part icular  expz.aiiit;rre 
depeads aot  ou the degzea of coordination, bue rather or. t.Le 
Contex of the meaaage. fu&eed, j u s t  l a se  year the FEC and the 
3e_3at=rne3t of Just ice  took this Fcsicion ir. a brief r'iL-.d Sefcre 
the Scpreme Court. in a case.Cecided on other grnunZs. 
aer.erallv, Brief for the Respcndenc, Colcrado aeccbblicarr Fede raL 
G X u a i h  C c a m i t t e e  v. FEC, (S .  Ct. No. 95-489) ai: 2-3, L8 R.iS. 
23-24. In  t h i s  conqectlon. the z c  has concluded tha: w r t y  
nedia adve,ztiscarer.ts t h a t  fccus 00. "nacicnal lesislative 
activity" 2nd t.%t do not cor.:ain an =e:eccioneering m e s s q e "  my 
be f i n a c e d ,  ir. p s n ,  using *soft" money, u, acnejr tnac &e9 . 
SOC ccm_c ly  w i t h  E'ZCA's ccntribiacian limits. 
la?S-ZS, 2 Fed. E1.e~. Camp. Fin. Gdide (CCH) 1 5162, at 12,109- 
12.110 (Auqlst 24 .  199s); FEC Advisory Op.  1985-114, 2 ?:e&- Zhc. 

Xorecver, such 8dveertisemer.t~ are not subject ca any amlicAlc 
limieations 6, coordinated eqenditures by the ssrtj' CT. behalf Or' 
ics candidaces. '20 1985-14 a t  ll-l8S-ll, L86. 

We recogzize that  there aze allegacions that bcch 
presidential cim&.dates and both national pclitical F::ies 
enszgecf i n  a canc!?zted e f fo r t  to take full ackantage of cve-3 
flC~&nz option av;.iilable to t h e m  under the l a w ,  i a  C r & t  

ad;vertisemeslt:s that took advantage of the Lesser replt.tiar. 
a3pl icabie  to legislative issue acivercising, and eo raise i a = ~  
quantities o f  sof: po l i t i ca l  funding to finance these xf@n~ures-  
Eouever, a t  t h e  present t i m e ,  w e  lack specif ic  and. C=ec!*le 
e v L k c e  suggescizg that these activities violated Che c ~ C A -  
Mareover, even as.su&ng that, after a thorough in'Jerti<TaciO** 
FEC were EO canclJde that re-lacory violat ions s C . J ~ ~ ~ C #  we 
presently Lack sFzci:ic and czedible evidence sugq@SCijz9 ehr*= arry 
covered pezsca FareicFpated ir. any such vi0iatior-s. 

K i t h  respec t - to  coordinated media advertisements kf 

. 

c 

r'EC AdVlSCry OP. 

CamF. F h .  Guide t.'C=) f 5819,  a t  2 L l 2 8 5 - 1 Z , Z 8 6  {May 30.  l.565')- 
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3 .  Conflict of Eiteresc: -- The Discrctionarr P?wisior.s 
of che A c t  

,. 
In. u r g i n s  me t:o conclude t h a t  the investigation poses-the 

type of poten t ia l  c:onflict a€' interest cantemplatzd by the XC~.,, 

GaveZnQenC Affairs in 1993 in Support o f  reauchorizatioc of the 
IadeFendent Counsel Act .  
sq%mrt the overal:. concept underlying the .kt . xy deci.sions 
gusuapt to the dc:: kave,beer:, 1 believe,  € u U y  c m s i s t e n t  W%-Z 
those views. 

The remarks yc~u quote f r o m  my testimony should be 
iatespreccd within the context of t h e  statutory language: I wae 
escustz ing.  When, fcr example, z referred to the need Zor the  
iicct: to dea l  w i t h  the icherent conf l ic t  of izrcresc when the 
Deparcrnerx of JustLce iavescicaccs 'high-love1 Executive: Branch 
o f f i c i a l s ,  L was I-e-Fe-ning to persons covered u d e r  the 
m-datory -Jravisioqs of t h e  A c t .  
ieteresc prcviaioc, my tescimny -ressed tke  conviction tbac 
the A c t  "would in :io way preekpt this DepL-tment's autkc i r i ty  to 
bvesti-ate public corzqitian." and that the Department vas 
clearly capable of nvlgorous invest igat ian of wrongdnincr 5y 
p u b l i c  o f f i c i a l s ,  whatever allegiznce o r  s t r i p e s  chey mty wear. 
1 will vigorously :!efecd and contizue chi8 t rad i t ion .  '. while I 
eodorsed the concept o f  :he discret ionary clause cc dea:. v l t h  
unfo:eseezble situarions, I strongly emphasized chat "if: is p u t  
of t h e  dc=om-ey General's jcb co make d i f f i c u l t  decisiolls k~ 
tough cases. r hare fio lncenciaa of abdicaci-q t k t  
reapwnsibil i ty!.  J 
decisionmaking tccky .  

aapropriate,  and iiaeed, as you point aut. I have done :SO myself 
GU a few occasione. Hcwever, in each of those Cases, 1 
considered the p c i c u l a r  factual context-Fn whish t h e  
a l l ega t ions  againsr those persons arose and the kist&= Oz Che 
matter. Morecvtr, even af te r  f inding the exis te ice  of .a 
p T C e u t i d  canflicc. I muse consider whether under all 
circumscaxces discretionazy ap@.ntnrcnt of an independelt =r3uzise1 
1s appropriate. 
been arr exercise cf my discretion, as provided for-undec che ACE- 

I have w.&-aken &e same examizLacion heete. 
Eacts as w e  L c w  them now, 1 have not conclu&ed -Lint mf 
of intezesr: vodc! ansue from QUI vigorous acd tkaroush 
invest iweion of tke alleoacians contained in F u r  l e t c = r -  

, 
YOC rely heavily a11 rrry. testimony before the Senate Committee on , .  

I stand by those views and cbr..tinue to  

With resFect t3 :be ccmf3ct cf 

These principles continue t o  p i d e  r:Y 

There axe t i m a s  when reliance on the discretionary c l a u s e  1s 

In each case, therefore, the fi-I. decLsLon ha3 

aased'on the  
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if 

Your l e t t e r  mlies  u p n  press reports, ce-rtain ciocr:ments and 
various public  'sca:ements which you assert. demnstrate that 
" o f f i c i a l s  at the i ighest  level  of, .the White Houae were Fnvclved 
in comulating, coordinating and implementing the [DemocrZiric 
National Committee's (DNC's) 1 funchisins efforts for tt.e 1996 
Presidential campaiq. 
investigation of R:3mdraisFng imycpri ,e t ies"  will theref o r e  
necessar i ly  include an inqui-ry into the *knowledge andfcr 
compiicity of very senior mite Rouse off ic ia l s , '  and t t a e  :ke 
JeFartIRent of Justice would therefore have a conllicc of i cce res t  
investigating these al legat icns .  

TO the  extent that  'irnpro_ori.aties* ccqrise c?zimes, chcy are 
be ing  thoroughly i:ivvaseigzted by cke agents and prosecutors 
assigned t o  the tk?k force, Should that investigation develop a t  

. a ~ y  t i n e  apecif ic  rt?d credible evidence that any covered person 
MY ? a w e  c=rmmitted a c r i m e ,  the A c t  will be +risered, am? X w i l l  
fu l - ' iL l  .ay resgonsjhilitiss under the A C ~ .  In adtiition, shculd 

- t h a t  inves:igation develop q e c i t i c  and crectible wrLde.eccz t h a t  a . 
crime may k v e  beer! codt :ed,by a "very seniar'l Whiie Hause 
atficiai  vko i s  nor. covered by the  pcc. r will decide wketbar  
investF@atFoz of t h a t  person by tke  De,par",rcent misht resuLt i n  a 
confl icc  of intesest ,  ana, if so, whether the dicrcTetionarkr 
c lause should he invcked. E n c i l  cken, however, the mere fact 
chat emgloyees o€ t.he Whi:e Souee and tkc 3NC worked c lose ly  
togetker  i n  the coese  of P r e s i d e n t  C l i n t c n ' s  reelectior. Campaim 
does not w a r r a n t  apgointmenc of ax independent ccrmsel. 
have szated abave, the Oepagteeat has a l o n ~  history of 
inves t iga t izg  allegacions ctf criminal act iviry by high-rackL-5 
Government c f f i c i a ~ s  wichout fear or favor ,  ar.5 u ! J L  c?o SO in 
this case. 

I also 20 not accept the suggestion that there will be 
videspread public l i s t r d s t  oĉ  che actians a d  conclusions 35 the 
Deparrmenc If it contirues tc invest igate  this mattes, c=eatizs a 
conflic-, af  interesc warranting the aQpintrnent of an icdeFecdent 
caunsel.  Ffrsc, u.Less I f'od that  the investigation Of a 
par-ictlar person zgafnst wham specific and creQihLe all=gatiOn* 
have been made wuld pase a conf l ic t ,  S have BO authori ty  
u t i l i z e  che procedcree of che Ac t .  Mareover, I have c a ~ . f i d ~ c e  
that :ke career prctassiwnals i n  the De-caremeat w i l l  *invSs<igatra 
this matzer in a fzshion c k :  w i l l  sa t i s fy  the American F O P L ~  
t ha t  j u s t i c e  ' has been done. . .  

F b a l l y ,  even were I to  2eternine that a Conr'licC bf 
interest o€ ehe SUR concernplater? by the s : d t U t e  e x i s t s  in tSis 
case - -  and as noted above I do r o t  find such a conflic= at 
tine -- KheZe VOULC: be a nume= of weighty consideratiens 

7 

You suggest that  a thorough 

. 

' 

AS 

J 
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Lhac I wocld have to  cmsider in d e t e d a i n g  whether tc exercise 
my discre t ion  to seek an independent counsel ac c:h.is time. 
Because invocaticn of the conflict of interesc pmvisior.  is  
discretiona-T, ' i t  would still be my~resgansihiiiiy in t tae  
circumstance to weigh a l l  the factors and determize whether 
appoincment of an independent caun4el wouls! hest serve t h e  
national inrerest. rf in the future t h i s  Fnveerigation revea l s  
evidence indicat ins  t b c  a conf l ic t  a€ interest  exises, these 
faccors will contirue to  weigh heavily in my eval'daKian Uf 
whethe: or no: ea invoke the discrckionary provi6ior.s of cke A c t .  

f 

c * * * '. .1' dl * * t 

a s s u e  you, once again, that allegations o f  -.rialations of 
Fedezal criminal l a w  w i t h  resgect  to  campaiv f i n a c i n g  in the 
course of the 1 5 9 6  Federal elcc=Fons w i l l  be ~ h o r a u ~ h b  
inves=igated and, j.f appropriate, prosecutcc!. A t  t h i s  glornt iC 
appears CQ me tha: chat cask should be gerformed by the 
Zeprtneuc of Justice and i c s  career investigators and 
prosecucors. : wart= ;o emphasize, however, that  the task ZUrce 
cantfnues to =ec=ive new infcrmation (much h e  been diSc:cvered 
ever: s i n c e  I received your lecter) , and. I w i l l  cuntinue EO 
rncnitor t h e  invest ; .gat ion closely  in light of my ras?an:iibtlities 
ctder the Indepecdent Cou?seI. Ac: . Should f u c u r e  deve1::Fencs 
make ic a_cropriace ca invcke the procedures of :he A c t .  I w i l l  
do sa *-rit:?orrt hesitatior,. 

. 

cc:  Sectaco:: Iatrlck Laahy 
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